From: Stillwater County

To: ABMoses26@amail.com; Hanson, Charlie; Faltonson@nemont.net; LCSangmeister@nemont.net;
Budc@nemont.net; CSW1934@aol.com; BKaiser@nemont.net; Myoung@stillwatermining.com;
DBrown@wyoben.com; ginidonjones@msn.com; GPonto@juno.com; TNConter@hotmail.com;
ENDuke@MCN.net; PJWelchl@hotmail.com; GSissy@nemont.net; Morgan_Darlington@daines.senate.gov;
Leutholdd@missouri.edu; DaveWelch1948@gamail.com; CurryP@ci.Billings.MT.us; Kurtvn@hotmail.com;
Barb@potzman.com; Susan.vossler@yahoo.com; KristenCoker@yahoo.com; DKatzj@gmail.com;
JChapman2710@gmail.com; TerrilHansey@nemont.net; GEMusa@nemont.net; CantrellM46@gmail.com;
abartriangle1974@gmail.com; JCTGraff@yahoo.com; SpentWings@aol.com; MontanaJulie7@aol.com;
Steveemerson77@aol.com; Dave.Movius@agmail.com; jagamyhre@gmail.com; Chance@eatoncattleco.com;
babaloub@gmail.com; Bral@nemontel.net; info@absarokariver.com; ConradS@ci.billings.mt.us;
Beckersglassl@hotmail.com; Griffhanna@yahoo.com; Quentin@Eggartengineering.com;
SheilaKolar2001@yahoo.com; Montkids2@aol.com; azkarn@gmail.com; Stillwater Commissioners; Arkell, Carol;
superintendent@stillwaterroadbridge.com; Hauge, Marissa; Davey. Maureen; Dell, Gerald; Shupak. Dennis;
Morse, Joe; “Cliff Brophy"

Subject: Rockslide Update
Date: Tuesday, September 15, 2015 1:59:20 PM
Attachments: GSI Report.8.21.15.pdf

FishWildlifeL etter.pdf
Opinion letter 9 14 2015 Road 420.pdf

To all interested residents:

At the request of the County Commissioners, GeoStabilization International (GSI)
provided a second letter dated August 21, 2015 describing the damage in the rock slide area
with more detail. Please see attached.

Also attached is a letter from United States Department of Interior, Fish and Wildlife
Service (FWS). The Commissioner’s received this letter in response to requirements of the
FEMA grant application. The letter discusses FWS input regarding incorporating fish and
wildlife resource concerns in the planning process for rock slide mitigation. This letter is also
attached. Additionally, the Army Corp of Engineers acknowledged receipt of the formal
letter sent pursuant to the FEMA grant application via an email.

The County Commission is sending out a Request for Proposal (RFP) to engineering
firms qualified to provide engineering opinions and cost-estimates regarding rock slides. The
purpose of this is to confirm the geo-technical information and cost estimates previously
provided are an accurate assessment of the situation.

When the rock slide occurred, the County established a team to work on this issue.
The team consists of the three commissioners, the road superintendent, the DES Coordinator,
the Finance Director, the Sheriff and the County Attorney. This team meets weekly.

The Commission received some questions via email.

1. Is the Emergency Preparedness Plan available and being followed? Yes. The
County’s Emergency Preparedness Plan is available on the Stillwater County DES website. It
is in PDF format and is listed as “Emergency Operations Plan 3-2011 Revision.” The plan is
being followed.

2. What progress is being made in discussions with the Stillwater Mining Company?
The Commission spoke with John Beaudry, a representative from the Stillwater Mining
Company about the rock slide. Mr. Beaudry indicated the Stillwater Mining Company is
concerned about the rock slide. However, the Stillwater Mining Company will not be
participating in mitigation.
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GeoStabilization International

Bryan Wavra, P.E.

P: 855.579.0536 | F: 970.245.7737
bryan@gsi.us Cell: 503-999-4187
www.geostabilization.com

GeoStabilization International®

August 21, 2015

Stillwater County Board of Commissioners
400 East 3" Avenue North
Columbus, Montana 59019

Subject: Stillwater River Road Rockfall Hazard Summary

Dear Stillwater County Board of Commissioners:

GeoStabilization International (GSI®) is pleased to offer this letter regarding the existing rockfall
hazards at the Stillwater River Road rockfall site. GSI conducted a site reconnaissance with
Great West Engineering and Mark Shreiner of Stillwater County on June 26, 2015 and a follow
up reconnaissance with the County Commissioners and County Attorney on August 11, 2015.
We have also reviewed information contained in the SK Geotechnical Report completed on
June 15, 2015 titled “Geotechnical Reconnaissance, Stillwater River Road Rock Slide, East of
Absorokee, Montana.”

The previous rockfall failure was caused by mobilization of a large rock wedge that increased
the stresses on the adjacent mass to the right, and caused failure that deposited significant
debris (approximately 150 tons) on the road and into the river. Remaining on the slope is a
much larger rock mass (greater than 10 times the weight) in the shape of a wedge that remains
on the near vertical slope in an unstable configuration. This image of the failed section and
unstable wedge are shown in subsequent figures. Signs of distress on this mass are visible and
leads to the conclusion that failure of this large wedge will occur; however, there is not a
scientific method to determine the exact timeframe in which it will occur. Our best judgment
would put it within the next 10-15 years, but could just as likely be within the next year. It is
most prone for failure after a significant rain event or during the freeze-thaw process in the

spring.

Given the recent failure that deposited significant debris into the river combined with the
significant increase in size of current potential failure mass, the possibility of damming of the
river below cannot be ignored. The possibility of damming the river can only be determined
through the completion of hydraulic study that compares the volume of material that could be
deposited in the channel and overall geometry of the channel and floodplain. At minimum, a
migration of the river channel should be expected.
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This large unstable mass poses a significant hazard to the road users, the adjacent river, and
potentially nearby dwellings across the river. GSI recommends that the road remain closed until
rockfall remediation is completed.

Figure 1: Frontal View Outline of Unstable Rock Wedge
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Figure 2: Up Close View of Unstable Rock Wedge Left of Previously Failed Block
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Figure 3: Failu_re Plane on Left Side of Unstable Rock Wedge

Page 4 of 5

Hization






Sincerely,
GeoStabilization International

é/ Lrl

ryan Wavra, PE

NW Project Development Engineer
503-999-4187

bryan@gsi.us

G0 Q

Martin J. Woodard, PhD PG PE
Rockfall Division Engineer
540-315-0270

marty@gsi.us

)

Daniel Journeaux
Rockfall Division Director
970-589-1222

daniel@gsi.us
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United States Department of the Interior
Fish and Wildlife Service

Ecological Services
Montana Field Office
585 Shepard Way, Suite 1
Helena, Montana 59601-6287
Phone: (406) 449-5225 Fax: (406) 449-5339

uU.s.
FISH & WILDLIFE
SERVICE

M.29 Public (I)
06E11000-2015-TA-0371

August 20, 2015

Cassie Riggin

Great West Engineering
2501 Belt View Drive
Helena, Montana 59601

Dear Ms. Riggin:

This responds to a letter dated August 13, 2015, from the Sillwater County Board of Commissioners
requesting U.S. Fish and Wildlife Service (Service) comment on a proposed rock fall hazard
mitigation project in Stillwater County, Montana. The proposed project is approximately 0.8 acres
in size, and is located 12.3 miles west of Absarokee, Montana on County Road 420. The Service
received the letter and a project location map on August 17, 2015.

We offer the following comments under the authority of, and in accordance with, the Bald and
Golden Eagle Protection Act (BGEPA; 16 U.S.C. 668-668d, 54 Stat. 250), as amended, and the
Endangered Species Act (ESA; 16 U.S.C. 1531 et seq.), as amended.

The federally-listed threatened and endangered species that may occur in Stillwater County are the
endangered black-footed ferret (Mustela nigripes), the threatened grizzly bear (Ursus arctos
horribilis), Canada lynx (Lynx canadensis), and Canada lynx critical habitat. Also found in
Stillwater County are the candidate species Sprague’s pipit (Anthus spragueii), greater sage-grouse
(Centrocercus urophasianus), and whitebark pine (Pinus albicaulis). However, due to the scope
and location of this proposed project, the Service believes it would be unlikely for project-related
adverse effects to occur to these species as a result of implementation of this project.

Bald and Golden Eagles

The BGEPA prohibits anyone, without a permit issued by the Secretary of the Interior, from taking
bald or golden eagles, including their parts, nests, or eggs. The BGEPA provides criminal and civil
penalties for persons who take, possess, sell, purchase, barter, offer to sell, purchase or barter,
transport, export or import, at any time or any manner, any bald eagle ... [or any golden eagle], alive
or dead, or any part, nest, or egg thereof. The BGEPA defines “take” as pursue, shoot, shoot at,
poison, wound, Kill., capture, trap, collect, molest or disturb. "Disturb” means to agitate or bother a
bald or golden eagle to a degree that causes, or is likely to cause, based on the best scientific
information available: 1) injury to an eagle, 2) a decrease in its productivity, by substantially
interfering with normal breeding, feeding, or sheltering behavior, or 3) nest abandonment, by





substantially interfering with normal breeding, feeding, or sheltering behavior. In addition to
immediate impacts, this definition also covers impacts that result from human-induced alterations
initiated around a previously used nest site during a time when eagles are not present, if, upon the
eagles return, such alterations agitate or bother an eagle to a degree that injures an eagle or
substantially interferes with normal breeding, feeding, or sheltering habits and causes, or is likely to
cause, a loss of productivity or nest abandonment.

In 2009, the Service published a final rule (50 C.F.R. §§ 22.26 and 22.27)
(http://www.fws.gov/alaska/eaglepermit/pdf/Final_Disturbance Rule.pdf) authorizing limited
issuance of permits to take bald and golden eagles **for the protection of . . .other interests in any
particular locality’” where the take is compatible with the preservation of the bald eagle and the
golden eagle, is associated with and not the purpose of an otherwise lawful activity, and cannot
practicably be avoided. The decision about whether to pursue a take permit to achieve compliance
with BGEPA is a risk-based decision resting solely at the discretion of the developer/operator.

The Montana Natural Heritage Program database indicates that there are several observations of
golden eagle nests in the general vicinity of the proposed project area. We strongly recommend
coordination with Montana Fish, Wildlife and Parks at 1420 East Sixth Ave., P.O. Box 200701 ,
Helena, Montana 59620-0701, (406) 444-2535 and the Montana Natural Heritage Program, 1515
East 6" Avenue, Box 201800, Helena, Montana 59620-1800, (406) 444-5354. Both of these
agencies may be able to provide updated, site-specific information regarding threatened,
endangered, and sensitive species, eagle and other raptor nest locations; and other fish and wildlife
resources occurring in the proposed project area. Should occupied eagle nests occur within 0.5 mile
of the proposed site, we recommend that you comply with the recommended temporary seasonal
and distance construction buffers stipulated in the 20/0 Montana Bald Eagle Management
Guidelines: An Addendum to Montana Bald Eagle Management Plan (1994).

If wetlands are impacted by this proposal, U.S. Army Corps of Engineers Section 404 permits may
be required. The Service suggests any proposed or future project be designed to avoid and
minimize impacts to wetland areas, stream channels and surrounding vegetation to the greatest
extent possible. Direct, indirect and cumulative impacts, along with future activities required to
maintain these improvements, should be analyzed.

The Service appreciates your efforts to incorporate fish and wildlife resource concerns, including
threatened and endangered species, into your project planning. If you have questions or
comments related to this issue, please contact Mike McGrath at mike mcgrath@fws.gov or 406-
449-5225, extension 201.

Sincerely,
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for Jodi L. Bush
Field Supervisor






Phone: (406) 586-5544
Facsimile: (406) 586-3130
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Attorney and Counselor At Law

September 14, 2015
Nancy Rohde, County Attorney
Stiliwater County HAND DELIVERED
P.O. Box 179
Columbus, MT 59019
RE: Road 420 or River Road

Dear Nancy:

Thank you for the time and opportunity to review the records and provide an opinion
regarding Road 420 or River Road, which runs from Absarokee along the Stillwater River to
Nye. As | told you las week, we have determined that Road 420 is a petitioned County
Road dating back to 1893. At that time the governing laws specified that if the petition did
not set forth a defined width of the easement, then the easement for a petitioned county
road was sixty (60) feet. Thus, Road 420 is a petitioned County Road located in a sixty
foot wide road easement.

There must have been some action regarding county roads from Absarokee to Nye City in
1892 as the people living along Road 420 (River Road) filed a letter on December 3, 1892,
objecting to county roads being located south of Absarokee, through Fishtail, and then
heading north to Nye City. The letter claims that notice had not been properly published.

The petitions filed March 7, 1893, were for 3 routes which all started in Columbus (then
Stillwater) and ended in Nye City (which is near the current town of Nye). The petitions are
signed in January 14 1893 and March 4, 1893 and February 2, 1893. The petitions did not
include Road 420. The Stillwater County documents are marked with Roman numeral.
Roman Numeral [ll, pages 3, 4, & 2 is a petition for a county road that goes south along the
West Rosebud to Fishtail Creek, then south west to Fiddler Creek and up to Nye City.
Ultimately, this will be what is described in the Viewer's Report as the cut off of the main
route (the main route is what eventually becomes present day MT 419 and is described in
the subsequent petition grouping). This cut off route describes what is now West Rosebud
Rd, which goes west from 419, becoming Fiddler Creek Rd, which leads to the current
location of Nye. The third petition is Roman numeral Ill pages 6, 7, & 8. And describes in
the Viewers Report as the “main route” and basically follows present day MT 419.

The Viewers are appointed on March 17, 1893.

Viewers were sworn April 3, 1893.





Viewers Report dated May 17, 1893- The Viewers report they met on April 3 and again on
May 10", They viewed and help survey all 3 petitioned routes and the river road (Road
420). The viewers recommend the 3 routes be opened. However, when recommending
construction, they recommended 1) the route up the main Stillwater and 2) West Rosebud
and 3) Stillwater route but not construct the part by Fishtail.

On May 26, 1893, the Surveyor filed the survey report. On May 29, 1893 the Surveyor
supplements the report. He surveyed what is now Hwy 78 between Columbus and
Absarokee and the southerly routes from Absarokee south and around to Nye City.

The Viewers Report provides explanation for the Supplemental Surveyor's Report, which
notes four (4) roads instead of three roads. The Surveyor (Dewar) noted what is now Hwy
78 from Columbus to Absarokee as one section of a county road connecting to three
branches: Fishtail, Fiddler, and MT 420 (River Road). The Viewers and the Surveyor went
from Columbus to Absarokee, where they noted the commencement of the Stillwater Route
(MT 420, which corresponds to the red “x” on the Surveyor’s report). They then went to the
fork of the West/East Rosebuds, and continued along the main route (Road 419) to Nye City.
At Nye City, on a different day, they back tracked, going down the Stillwater River (instead
of up as described elsewhere, and made what is now the Fiddler Creek cut off, and then
they went back up the main route to Absarokee.

The Report of the Surveyor is numbered 15, 16, 17, & 18 in the records of Stillwater County.
The distance on the Report of the Surveyor is measured in chains. One chain is 66 feet.
Using the calculation of the feet and chains, it appears that the Survey did not include the
entire portion of Hwy 78 from Columbus to Absarokee in this report. Instead, the Surveyor
surveyed a short portion of Hwy 78 and then on page 15, line 14, at the red “X” the Surveyor
commences measuring from “Intersection of Mining Co. road [Road 420 — River Road]
Stillwater route will start here. The records marked with Roman numeral ll, which are pages
1&5, are entitled Stillwater Route. This route corresponds with the River Road or Road 420.
The described route follows the main Stillwater River and there are several signatures that
directly correspond to the protest letter of December 3, 1892, namely the first two names in
the first and second columns. Furthermore, the routes described in both directly match the
current road, as does the description.

The Surveyor's Supplemental Report, is mentioned in the Commissioners Proceedings,
which are pages 19, 20, 21 and 22 of the Stillwater County records and includes a survey
map of the Road 420 (River Road).

At bottom of what is hand numbered 19, the Surveyor writes about the “proposed down the
Stillwater River from near Prattons ranch to Absarokee”. [This is Road 420 or the River
Road.] The Surveyor recommends adoption of the River Road as it is build and in good
condition and maintained by the company. The Surveyor notes “the question as to the right
of the County to establish a county road through Indian allotments will probably be brought to
you.” The Surveyor offers his opinion that “in order to avoid controversy on this point it would
be better to have established the County road along the present traveled road through these
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viewers think otherwise.

On June 20, 1893, Commission discusses the proposed Stillwater Road, “The report and map
of the survey as well as the supplemental report is accepted and ordered filed”. |t is worthy of
note that the Commissioners specifically called out the report, the map (which is a survey of
the Road 420 or the River Road). There are no other maps in the possession of the Clerk and
Recorder for these petitioned roads. Further, the Commission specifically called for the filing of
the Surveyor's Supplemental report which provided the Commission with the recommendation
to declare the River Road (Road 420) a county road.

On June 21, 1893, the Commission accepts the “Stillwater Road according to the map and
report now on file in the Clerk’s office”. The Clerk is ordered to post 3 notices along said road
by July 7, 1893. Again, the only map is the River Road or Road 420.

This shows the intent of the commissioners to open all four petitioned routes as county roads.
Although the record does not mention River Road (Road 420) as being specifically declared, it
is compelling that the Viewers and Surveyor commenced work on two of the branches. The
River Road (Road 420) did not require work because, as the Surveyor, Dewar, noted in his
Supplemental report, the mining company had already grated the road, and it was already
being “presently travelled” at the time.

Additionally, it is important to remember that at this time (1892-1893) this area was
Yellowstone County. The record marked as page 24 documents certifying that the River Road
was already being used for a public road in Yellowstone County. This document is the
Surveyor, Dewar, certifying, years later, that he surveyed a then (1893) petitioned road that is
now "a county road from Stillwater (former name for Columbus) to Nye City lying within the
boundaries of Sweet Grass county.” He says that he includes a copy of the proceedings of the
county commission and a map of the location. All these pages are numbered in roman
numerals from | to XVI

The Clerk notices by July 7, 1893. Notice includes Columbus to Absarokee; and West
Rosebud to Fiddler Creek to Fishtail; and the “right bank of the Stillwater Creek to Riddles
Ranch to the first road”

The office of Clerk and Recorder has no other maps with these documents. The map, which
is River Road or 420, calls the Stillwater River and not Stillwater Creek. There is no Riddles
Ranch on the River Road/ Road 420 map.

On August 23, 1898 (some 5 years later) the Surveyor filed all of the documents, grouped by
Roman numeral and with page numbers. This filing is marked as page 24. This document is
states that the Surveyor, Dewar, surveyed a then (1893) petitioned road that is now "a county
road from Stillwater (former name for Columbus) to Nye City lying within the boundaries of
Sweet Grass county.” He says that he includes a copy of the proceedings of the county
commission and a map of the location. The only map is Road 420.

Finally, the GLO for 1903 shows the River Road/ 420 as “county road”.  Based upon all of
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Finally, the GLO for 1903 shows the River Road/ 420 as “county road”.  Based upon all of
the above, it is my opinion that Road 420 is a petitioned county road.

The law of 1887-1894 was that a County Road was 60 feet in width unless otherwise

specified. As there was no other specification, the easement over Road 420 is sixty feet wide
by law.

As always, we are happy to answer questions. Please let us know.

Sincerely,
P
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3. What additional information is needed and how does the County intend to get the
additional information? For the County to fully evaluate all options, the County has
obtained two GSI engineering reports and the SK report. All have been made available to the
public to review. As stated above, the County is sending out RFP’s to qualified engineering
firms in order to obtain geo-technical information and cost estimates to address the for rock
slides. The Commission believes this is prudent, given the estimated cost in excess of two
million dollars for mitigation that may be undertaken.

4, Commissioner Dell spoke of the determining where the right of way is. Does the
County plan to hold a private landowner liable, and is the determination of ownership
keeping the County from taking action? In all road issues, it is imperative the County
determine where the County road is in relationship to the right-of-way. The County Roads,
for the most part, are located in easements. An easement is the right to use the property of
another person. Thus, any determination of ownership is not the issue. The issue is
determining how wide the easement area is in order to ensure the County does or does not
have authority to act upon the land owned by another.

The first step is to determine how the road was established or created. This is
necessary to determine who has jurisdiction or authority to act. The County is responsible for
County Roads and respective rights-of-way. Not all County Roads and rights-of-way are the
same width. In all instances, a private landowner is responsible for his/her land. The
determination of the location of the road and the right-of-way width has not slowed the
County from taking action. The County has been taking action on the rock slide since it
occurred and determination of ownership has not stopped that.

5. Has the County gone out to bid? Is the redacted proposal that was sent out a formal
bid? Why aren’t there other bidders? The engineering reports make it clear this rock slide
situation is very dangerous, unstable and unsafe. Thus far, the County has been informed the
rocks on the road cannot be removed unless and until the rock face is stabilized. It is going
to take a specialized rock mitigation company to do such a task. The County has not sent out
a formal bid request for the actual mitigation as it would be premature. Again, see above on
sending out the RFP. GSlI is a specialized rock mitigation company. The redacted GSI report
is not a formal bid but a cost estimate at this time.

6. Does an insurance policy exist? If so, what is the expected payout? Stillwater
County is insured by MACo. The policy does not cover a rock slide.

Thank you.

This is a “notice only” email system. Please do not reply to this email address as your email
will not be viewed. Questions or concerns regarding the content of the message may be
addressed to the Stillwater County Commissioners at the Stillwater County Courthouse in
Columbus, Montana, at 406-322-8010.

The team members:

dshupak@stillwater.mt.gov
mdavey@stillwater.mt.gov
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